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Current Landscape

Tales From a Recent DOL Audit
ERISA Definitions

Fiduciary Selection and Responsibility
Fiduciary Duties

Prohibited Transactions

Plan Documents

401(k) Plan Oversight

Prudent Fiduciary Checklist

Fiduciary Jeopardy

Handouts Included:
* Fiduciary Education Outline
* List of Common ERISA Violations Investigated by the DOL
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¥ Climate of poor investment returns...Investors are unhappy
and want someone to blame

¥ Increased participant scrutiny over 401(k) investment
choices and fees

¥ Downsizing of US workforce, distrust of management,
increased scrutiny of benefit plans

¥ Expanding definition of “prudence” in cases and regulations
¥ Congress in a frenzy to pass more legislation




¥ Alcatel USA
* 6,500 employees
¢ headquarters in Plano, TX

¥ 2001 DOL Investigation/Audit

®* Alcatel Cash Balance Pension Plan
*® Alcatel 401(k) Savings Plan

¥ Lessons Learned
® keep good documentation
® be organized & prepared




¥ Typical DOL Fiduciary Review Items:
® Timeliness of employee 401(k) deposits over a multi-year period
®* Administrative Committee minutes, Info on Committee members
* Investment education, performance, oversight
® Fiduciary liability policies and fidelity bonds
* information regarding parties-in-interest

* Plan documents and correspondence, contracts, service
agreements, etc

® Backgrounds and interviews with benefit administrators
* Information about other benefit plans subject to ERISA




¥ ERISA (Title 1) establishes fiduciary standards for fiduciaries

¥ Fiduciaries personal liability for breach of fiduciary
responsibility

¥ Nonfiduciary generally not liable/subject to ERISA suits for
breach of fiduciary duties
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¥ ERISA fiduciary includes:

®* Any person who is a named fiduciary; and
® Any person who functionally acts as a fiduciary

® Test = exercise or responsibility to exercise discretion
over plan or its assets




¥ ERISA functional definition of fiduciary includes any person or
entity that:

® |s named as fiduciary in the plan documents, as well as

® Exercises discretion or control over management or
disposition of plan assets,

® Has discretionary authority or responsibility over the
administration of the plan, or

® Renders investment advice for a fee

* Examples: Administrative Committees, Plan Administrators,
Named Fiduciaries, Plan Trustees, Investment managers
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¥ Functional Fiduciary Status — A Rose Is A Rose ...

® Facts and circumstances test

* Fiduciary to extent of possession/exercise of
discretionary authority or control
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Disqualified Persons
ERISA Fiduciary Duties
Bonding

Delegation

Indemnification
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¥ Fiduciary must discharge his/her duties with respect to the
interest of participants and beneficiaries:

® Solely in the interest of participants and beneficiaries
® For exclusive purpose of providing benefits

® With care, skill, prudence, and diligence that a prudent
person would use under like capacity and circumstances

® In accordance with written plan documents; and

® In accordance with ERISA and any other applicable
Federal or state law
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¥ The courts have construed ERISA fiduciary responsibility as
giving rise to broad and sweeping obligations to act
prudently

® Courts have consistently given more weight to the
process Vvs. result




¥ Parties-in-interest -- Fiduciaries should not engage the plan in a
transaction with those related to:

* a fiduciary, plan service provider, fiduciaries’ employers,
officers, directors, significant shareholders, etc

¥ Improper engagements by the plan with a party in interest which
constitute:
* Sale or exchange, Loans or extension of credit, Furnishing of

goods or services, Transfer of assets, acquisition of any
employer security or real property which violates ERISA
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Prohibited Transaction Exemptions Do Not Excuse
Compliance With 404 standards

® Participant loans

® Investing assets with fiduciary bank

® Fiduciaries receiving benefits

* Contracting with parties-in-interest for plan services

® Paying reasonable compensation and reimbursement of
expenses

® Purchase of qualifying employer securities or leasing of
real property




Remember: How you craft the plan defines who
is responsible




¥ WHAT YOU SAY AND
HOW YOU SAY IT CAN
AND WILL BE USED
AGAINST YOU!
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From:

Company:
Address:

Telephone:

Date: Time; No. of Pages
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¥ QOversight
®* Investment Committee
® Investment Policy

¥ Selection and Monitoring of Investment Options
* Types and Numbers of Options
* [nvestment Selection Criteria
* |nvestment Monitoring Criteria
* Reporting and Participant Communications

¥ Participant Education
*® Section 404(c)
* Interpretive Bulletin 96-1




Do you exercise due diligence in the selection or holding of plan
investments and the selection and retention of service providers?

Do you properly document meetings and decisions? Do you keep
investment committee minutes explaining why you selected a
particular option or why you continue to offer an option?

Does the Plan operate in accordance with the Plan and Trust
Documents?

ls there a prudent fiduciary decision making process and is there
sufficient documentation to support their decisions?

Is the Plan used for the exclusive purpose of providing benefits?




Has the Plan entered into any prohibited transactions?

Is the investment return appropriate for the objectives of the Plan?

Do Plan investments appear prudent and are investment losses
the result of market forces vs. imprudent fiduciary conduct?

Do the Plan fiduciaries periodically monitor plan investments and
evaluated whether to keep or replace them and maintain adequate
documentation of deliberations?

Are the service provider arrangements reasonable and is the cost
and quality of those services in line with the industry?

Are the Plan assets properly diversified to avoid the risk of large
loss?
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Are the employee contributions forwarded to the trust or mutual
fund company in compliance with plan asset regulations?

Do participant loans comply with ERISA requirements?

Does the participant education program comply with the ERISA
Section 404c regulations?

Does the purchase and holding of Employer Securities or
Employer Real Property comply with ERISA?

Does the Plan meet the reporting, bonding, and disclosure
requirements of ERISA?
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FIDUCIARY EDUCATION OUTLINE

. 1) Current fiduciary environment
2) Prudent fiduciary process and proper documentation

3) Overview of Title I of ERISA

a) Who is a fiduciary? ERISA Section 3(21)

b) Co-fiduciary liability under ERISA Section 405

¢) Fiduciary liability under ERISA Section 409

d) Section 404 provisions
i) Exclusive purpose
ii) Prudent man rule
iii)Diversification
iv)In accordance with Plan documents

e¢) Prohibited transaction rules
i) Party-in-interest as defined in ERISA Section 3(14)
ii) Sale or exchange
iii)Loans or extension of credit
iv) Furnishing of goods, services or facilities
v) Transfer for the benefit of
vi) Self dealing-ERISA Section 406(b)

f) Exemptions from prohibited transactions-ERISA Section 408

. i) Participant loans

ii) Investing assets with fiduciary bank
iii)Fiduciaries receiving benefits
iv) Contracting with parties-in-interest for plan services
v) Paying reasonable compensation and reimbursement of expenses
vi) Purchase of qualifying employer securities
vii) Leasing of qualifying real property

4) Investment Considerations
a) Investment Policy Statement
i) Description of investments
ii) Performance standards
iiiYMonitoring process
(1)Frequency
(2)Triggers for changes
b) Diversification
i) Asset Classes
ii) Number of options
iii)Active or Passive
¢) Performance
i) Risk measures & factors

. ii) Benchmarks

iii)Peer group definitions

Carolyn East, CFA Bruce Ruud & Associates, LLC
214-363-0025 972-709-8877

cegst@moneta-investments.com bruce-rund/@charter.net



FIDUCIARY EDUCATION OUTLINE

d) Expenses

e} Employee Understanding
i) Simplify the message
ii) Communicate regularly

5) Overview of criminal statutes pertaining to employee benefit plans

6) Discussion of common fiduciary violations

- see list of common ERISA Violaticns Investigated by the DOL

Bruce Ruud & Associates, LLC
972-709-8877
bruce-ruud@charter.net

Carolyn East, CFA
214-363-0025
ceast@moneta-investments.com




COMMON ERISA VIOLATIONS INVESTIGATED
BY THE U.S. DEPARTMENT OF LABOR

1. Delinquent employee contributions to 401(k) plans

Prohibited loans to the Plan Sponsor or other parties-in-interest

3. Low performing investments, including traditional securities as

well as non-traditional investments in precious metals, gems,

artwork, artwork and collectibles

Imprudent investments in limited partnerships

5. Real estate investments with low investment returns that have
underlying benefits to the Plan Sponsor or individual fiduciaries

6. Failure to invest assets or provide benefits in accordance with
the plan/trust documents

7. Procedural imprudence with attendant losses

8. Non-qualifying employer real property due to there only being a
single parcel

9. Failure to properly value real estate or closely held securities
and allocate the current value to the participants

10. Participant loans which diseriminate in favor of the highly
compensated or fail to satisfy the time limitations, interest rate,
collateral or default requirements

11. Paying or receiving more or less than “adequate consideration®”
for the acquisition or sale of employer securities.

12. Improperly releasing shares in a leveraged ESOP

13. Improper valuation and allocation of employer securities

14. Making investments or entering into service agreements which
also benefit the Plan sponsor, the fiduciaries or other parties-in-
interest

15. Imprudent selection of investment options in a 401(k) plan and
failing to monitor them on a timely basis

16. Imprudent selection of service providers and the payment of
unreasonable fees

17. Failure to have those who handle plan assets properly bonded
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Bruce Ruud & Associates, LLC
Phone: 972-709-8877
Email: bruce-ruud@charter.net




. Tuesday, 8:43 a.m., Blair - UT Southwestern
Nonmember for luncheon — 214-645-0486, deadline for registration



