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SPEAKER’S BIOGRAPHIES

Cynthia Marcotte Gibson has specialized in employee pension and welfare benefit plans, executive
compensation, employee and personal insurance, trusts, ERISA litigation, labor and employment,
tax, exempt organization and health law matters since 1984. An associate with Gardere & Wynne
in the firm’s Employee Benefits, Insurance and Health Care Section, Ms. Gibson helps employers
design and administer cost-effective employee health, worker’s compensation and other employee
benefit programs.

As the primary focus of her practice, Ms. Gibson advises companies about the design,
implementation and administration of self-insured and insured employee welfare benefit and workers
compensation programs to meet their budgetary goals and employee benefit objectives. In this
capacity, Ms. Gibson counsels employers, insurers, third-party administrators, and other service
providers on the following:

* design and use of self-insured and insured plans, multiplc employer welfare benefit
arrangements, stop-loss and reinsurance policies and other funding alternatives to traditional
indemnity arrangements

creation and use of utilization review requirements, managed care programs and direct
provider contracts

claims audit procedures, procedures for coordination of plan benclits with other insurance,
Medicare and workers’ compensation benefits to control employece benefit and worker’s
compensation costs, and other cost containment strategies

litigation and other disputes related to employee benefit plans, occupational injuries, and
other tax, labor and insurance matters

In the rapidly changing health care/employee benefit environment, Ms. Gibson also assists a wide
range of clients in the negotiation, drafting, and evaluation of plans, contracts and agreements
including:

ES

self-insured health, life, disability, occupational accident benefit and cafeteria plans

insurance contracts, administration agreements, hospital service agreements and other
preferred provider agreements

utilization review agreements and other claims control procedures

employee communications concerning these and other employee benefit programs



Many clients, including insurance companies, plan sponsors, third-party administrators, hospitals,
physicians, health maintenance organizations, preferred provider organizations, and other managed
care providers, and various health care insurance and employee benefits consultants are seeking
advice about

* health care insurance and regulatory compliance,

* licensure and accreditation,

the formation of professional associations for profit and non-profit health care related
entities,

* provider and vendor contracts,
pension and profit-sharing agreements and other ERISA compliance matters,

* Medicare, Medicaid, Texas Worker’s Compensation Act and other federal and state law
reimbursement matters and other health care legislation and proposed regulations.

Ms. Gibson is an honor graduate of Arizona State University and a 1987 graduate of Loyola Law
School. She joined Gardere & Wynne as an associate in October of 1988 after practicing employee
benefits law in Los Angeles, California and Phoenix, Arizona.

Ms. Gibson is a member of the Employee Benefits Committee of the Tax Section of the American
Bar Association, the Labor and Insurance Sections of the American Bar Association, the Employee
Benefits Committee and the Tax, Labor and Insurance Sections of the Texas Bar Association, the
Dallas Pension Society, the Southwest Benefits Association, the Employce Benefits and Executive
Compensation Section of the Dallas Bar Association, the Busincss Information Committee of the
Greater Dallas Chamber of Commerce Independent Business Council, thc Dallas Business League,
and the National Association of Female Executives.

Ms. Gibson frequently speaks and writes about a wide range of employee benefit and health care
topics.



Robert Glenn Chadwick, Jr., an attorney with Gardere & Wynne, specializes exclusively in labor
and employment law. Mr. Chadwick has practiced labor and employment law in Dallas, Texas and
Atlanta, Georgia for seven years, and is Board Certified in Labor Law by the Texas Board of Legal
Specialization.

Mr. Chadwick’s practice encompasses all aspects of labor and employment law, including:

* employment discrimination,

* occupational safety and health,

* labor relations,

* worker’s compensation,

* employee benefits,

* wage and hour,

* wrongful discharge,

* employee relations and policies,
* federal contract compliance,

* employee testing,

* employment related torts,

* restrictive employment covenants,
* plant closings,

* employment and consultant contracts.

Mr. Chadwick has successfully represented employers in labor and employment litigation before
federal district and appellate courts, state trial and appellate courts, the National Labor Relations
Board, the Occupational Safety and Health Review Commission and labor arbitrators.

Mr. Chadwick received his bachelor of arts from Emory University in 1981, and is a cum laude
graduate of the University of Georgia School of Law. He was admitted to the State Bar of
Georgia in 1984, the State Bar of Texas in 1987, and the United States Supreme Court in 1990.
Mr. Chadwick is a member of the Labor and Employment Section of the American Bar Association,
the Labor Section of the State Bar of Texas, and the Dallas Area Labor and Employment Law
Group.

Mr. Chadwick frequently speaks and writes about labor and employment law issues.



INTRODUCTION

On July 26, 1990, President Bush signed into law the most sweeping federal civil rights
legislation enacted in over 25 years, the Americans with Disabilities Act ("ADA"). Hailed by its
sponsors as the "Emancipation Proclamation" for the disabled, the ADA prohibits discrimination
against qualified people with disabilities in employment, public services and transportation, public
accommodations, and telecommunication services.

The employment provisions of the ADA are expected to provide greater protection against
employment discrimination to an estimated 43,000,000 disabled Americans. Not since Title VII of
the Civil Rights of 1964 ("Title VII") have so many Americans been extended protection by an
employment discrimination statute at any one time.

The ADA, which is effective on July 26, 1992, elevates disability to the same protected
status as age (over 40) under the Age Discrimination in Employment Act ("ADEA"), and race,
color, religion, sex and national origin under Title VII. In fact, thc ADA charges the Equal
Employment Opportunity Commission ("EEOC"), which is responsible for enforcing Title VII, the
ADEA and the Equal Pay Act, with the responsibility tor enlorcement of its provisions. Its
provisions extend not only to employers, but also to employment agencies, labor organizations, and
joint labor-management committees. The ADA also imposes upon employers the affirmative
obligation to "reasonably accommodate" the known disabilities of an employee or applicant.

On February 28, 1991, the EEOC published proposed "Regulations to Implement the Equal
Employment Provisions of the Americans With Disabilities Act." Final regulations are due to be
published on July 26, 1991. For the time being, the proposed regulations provide the only guidance
for interpreting the ADA. The history of the Rehabilitation Act, which closely resembles the ADA
in its prohibition of disability discrimination in employment, may nevertheless be helpful to
employers struggling to find answers to questions not addressed by the ADA or the EEOC’s
Proposed Regulations.

* DISABILITY LAW BEFORE THE ADA

Before 1973, the recourse available under federal law to a disabled person who had been
the victim of discrimination was virtually non-existent. Little changed with the passage of the
Rehabilitation Act of 1973. This Act expressly prohibits handicap discrimination in employment,
but is limited in its application to the federal government, federal contractors and subcontractors
engaging in contracts valued in excess of $2,500, and recipients of {cdcral {inancial assistance. Only
a small percentage of disabled individuals arc thus afforded protcction by the ADA.

The Employee Retirement Income Security Act ("ERISA"), passcd in 1974, provides
additional protection with respect to employee benefits, including medical benefits which are



invaluable to disabled employees. ERISA still does not expressly prohibit discrimination against the
disabled and is otherwise limited in its application to employment decisions relating to employee
benefits.

The primary protection in the private sector against disability discrimination in employment
has always been provided by the states. As of the date of this writing, 46 states and the District
of Columbia have passed legislation restricting such discrimination in one form or another. The
state system for redressing discrimination against the disabled, however, has not been without its
problems.

For example, the protection afforded disabled individuals varies significantly from state to
state. In Texas, for example, it is not unlawful under the Texas Commission on Human Rights Act
("TCHRA") to discriminate against an individual who is merely perceived as having a disability, but
who is not actually disabled. It is likewise open to question whether the TCHRA imposes upon
employers a duty to "reasonably accommodate” disabled individuals. In other states, the duties to
refrain from discriminating upon the basis of perceived disabilities and to reasonably accommodate
disabled individuals are clearly stated.

Four states (Arkansas, Mississippi, Alabama and Georgia) and the various federal territories,
moreover, have no law prohibiting disability discrimination in private sector employment. Victims
of disability discrimination in such states thus have not heretofore had any recourse for redressing
such discrimination.

Since no federal law has heretofore prohibited employment discrimination against the
disabled, claimants charging multiple forms of discrimination (i.e. age and disability, sex and
disability), have been forced to either file separate charges with the EEOC and the agency
responsible for enforcement of the state human rights statute or to file a single charge only with
the state agency. Employers and disabled individuals have also often been deprived of a federal
forum to litigate disability discrimination claims.

By setting forth uniform, federal guidelines prohibiting employment discrimination against
the disabled, and by charging the EEOC with its enforcement, thec ADA endcavors to resolve these
problems with the state system.

* THE ADA MANDATE

The employment provisions of the ADA prohibit covered employers from discriminating
against a "qualified individual with a disability" in regard to job applications, hiring, advancement,
discharge, compensation, training, or other terms, conditions, or privileges of employment.
Employers are required to make "reasonable accommodations" to the known physical or mental
limitations of an otherwise qualified individual with a disability unless to do so would impose an
"undue hardship." Included in the prohibition is the use of qualification standards, employment
tests, or selection criteria that tend to screen out individuals with disabilities unless the standard is
job-related.



* THE RELATIONSHIP BETWEEN THE ADA AND OTHER LAWS

The ADA does not preempt state or local laws that provide greater or equal protection for
the rights of individuals with disabilities under the ADA. Consequently, these laws will continue
to apply to persons currently subject to their provisions and should always be consulted before
taking any employment action. Employers should be especially wary of a recent trend by states to
regulate drug and alcohol testing and AIDs testing in the workplace.

The Rehabilitation Act remains applicable to the federal government, certain federal
contractors, and recipients of federal financial assistance. Certain federal contractors subject to the
Rehabilitation Act thus must still adopt on an annual basis affirmative action plans governing the
employment of the handicapped.

* ANTICIPATED AMENDMENTS TO THE ADA

Congress presently is considering the adoption of legislation which would amend the
provisions of Title VII of the Civil Rights Act of 1964. Some of the bills contemplate the
amendments that would make jury trials available to ADA plaintiffs and allow ADA plaintiffs to
recover compensatory damages for pain and suffering and punitive damages.

* CAUTIONARY NOTE

This paper is intended only as a discussion of the significant provisions of the Americans
with Disabilities Act. It is not intended as a comprehensive analysis of every aspect of the law.
Because of its generality, the information provided herein may not be applicable in all situations
and should not be acted upon without specific legal advice based on particular situations. Please
contact Cynthia Gibson at (214) 999-4587 or Robert Chadwick at (214) 999-4207 for more
information on the Americans With Disabilities Act.



REGULATED PERSONS

The ADA regulates a broad range of persons and entities engaged in interstate commerce.

* EMPLOYERS

From July 26, 1992 through July 25, 1994, the ADA is applicable to any employer engaged
in an industry affecting commerce who has 25 or more employees for each working day in each
of 20 or more calendar weeks in the current or preceding year, and any agent of such employer.
After July 25, 1994, the ADA is applicable to any employer engaged in an industry affecting
commerce who has 15 or more employees for each working day in each of 20 or more calendar
weeks in the current or preceding calendar year, and any agent of such employer. Bona fide
private membership clubs are excluded from coverage.

* LABOR ORGANIZATIONS

Labor organization includes any organization of any kind, any agency, or employee
representation committee, group, association, or plan so engaged in which employees participate
and which exists for the purpose, in whole or in part, of dealing with employers concerning
grievances, labor disputes, wages, rates of pay, hours, or other terms or conditions of employment,
and any conference, general committee, joint or system board, or joint council so engaged which
is subordinate to a national or international labor organization.

* EMPLOYMENT AGENCIES

Employment agency means any person regularly undertaking to procure employees for an
employer or to procure for employees opportunities to work for an employer. It includes an agent
of such person.

* OTHERS

Persons that interfere with a prospective or existing employment relationship between an
employer and a prospective or current employee also may be subject to liability.



DISABLED PERSONS PROTECTED

The ADA generally protects any "qualified individual with a disability who satisfies the
requisite skill, experience and educational requirements of the employment position such individual
holds or desires, and who, with or without reasonable accommodation, can perform the essential
functions of such position."  In other words, the ADA protects any individual who: (1) has a
physical or mental impairment that substantially limits one or more major life activities; (2) has a
record of such impairment; or (3) is regarded as having such impairment.

* RELATIONSHIP TO REGULATED PERSON OR ENTITY

The employment provisions protect disabled persons in a broad spectrum of circumstances.
Protected disabled persons include, but are not limited to, employees. Thus, the protected disabled
person may include an employee, an applicant for employment, an individual discouraged from
applying for employment, former employees, union members, leased employees, independent
contractors, and persons providing services in other non-employee capacities.

* PROTECTED DISABILITY

ADA generally defines the term "disability” quite broadly. A person is disabled for purposes
of the ADA if he (i) has a physical or mental impairment that substantially limits one or more
major life activities; (ii) has a record of such impairment; or (iii) is regarded as having such
impairment.

- Physical impairments

A physical impairment under the ADA includes any physiological disorder, or condition,
cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems:
neurological, musculoskeletal, special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genitourinary, hemic and lymphatic, skin, and endocrine.

- Mental impairments

A mental impairment under the ADA includes any mental or psychological disorder, such
as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning
disabilities.

- Major life activities

A "major life activity" includes caring for oneself, performing manual tasks, walking, seeing,
hearing, speaking, breathing, lcarning, and working.



- Substantial limitations on activitics

The term "substantially limits" means that the individual (i) is unable to perform a major life
activity that the average person in the genecral population can perform or (ii) is significantly
restricted as to the condition, manner or duration under which he can perform a particular major
life activity as compared to the condition, manner, or duration under which the average person in
the general population can perform that same major life activity.

Factors relevant in determining whether an individual is substantially limited in a major life
activity include (i) the nature and severity of the impairment; (ii) the duration or expected duration
of the impairment; and (iii) the permanent or long term impact, or the expected permanent or long
term impact of or resulting from the impairment.

With respect to the major life activity of "working", the term "substantially limits" means
significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in
various classes as compared to the average person having comparable training, skills and abilities.
The inability to perform a single, particular job does not constitute a substantial limitation in the
major life activity of "working." In addition to the factors listed above, the following factors are
relevant to determining whether an individual is substantially limited in the major life activity of
"working":

+ The geographical area to which the individual has reasonable access;

+ The job from which the individual has been disqualified because of
an impairment, and the number and types of jobs utilizing similar
training, knowledge, skills or abilities, within that geographical area,
from which the individual is also disqualified because of the
impairment (class of jobs); and

+ The job from which the individual has been disqualified because of
an impairment, and the number and types of other jobs not utilizing
similar training, knowledge, skills or abilities, within that geographical
area, from which the individual is also disqualificd because of the
impairment (broad range of jobs in various classes).

- Record of impairment
An individual has a "record of such impairment” if that individual has a history of, or has

been misclassified as having, a mental or physical impairment that substantially limits one or more
major life activities.



- Regarded as having an impairment
An individual is "regarded as having an impairment" if that individual:

+ Has a physical or mental impairment that does not substantially limit
major life activities but is treated as having such a limitation;

+ Has a physical or mental impairment that substantially limits major
life activities only as a result of the attitudes of others toward such
impairment; or

+ Does not have a physical or mental impairment but is treated as
having such an impairment.

* CONDITIONS NOT PROTECTED BY ADA

The ADA does not protect homosexuality, bisexuality, transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting from physical
impairments, other sexual behavior disorders, compulsive gambling, kleptomania; pyromania, and
psychoactive substance abuse disorders resulting from the current illegal use of drugs.

The ADA also does not protect individuals currently engaging in the illegal use of drugs.
An individual may nevertheless be considered disabled if that individual:

+ Has successfully completed a supervised drug rehabilitation program
and is no longer engaging in the illegal use of drugs, or has otherwise
been rehabilitated successtully and is no longer engaging in the illegal
use of drugs; or

+ Is participating in a supervised rehabilitation program and is no
longer engaging in such use; or

+ Is erroneously regarded as engaging in such use, but is not engaging
in such use.

It is not a violation of the ADA to adopt or administer reasonable policies or procedures, including
but not limited to drug testing, designed to ensure that an individual described in the second and
third paragraphs above is no longer engaging in the illegal use of drugs.



ANTI-DISCRIMINATION PROVISIONS

The ADA prohibits discrimination against an otherwise qualified individual with a disability
who satisfies the requisite skill, experience and educational requirements of the employment
position such individual holds or desires, and who, with or without reasonable accommodation, can
perform the essential functions of such position.

* GENERAL RULE

The ADA generally prohibits discrimination in any term, condition, or privilege of
employment, including but not limited to the following:

- Recruitment, advertising, and job application procedures;

- Hiring, upgrading, promotion, award of tenure, demotion, transfer,
layoff, termination, right of return from layoff, and rehiring;

- Rates of pay or any other form of compensation and changes in
compensation;

- Job assignments, job classifications, organizational structures, position
descriptions, lines of progression, and seniority lists;

- Leaves of absence, sick leave, or any other leave;

- Fringe benefits available by virtue of employment, whether or not
administered by the employer;

- Selection and financial support for training, including,
apprenticeships, professional meetings, conferences and other related
activities, and selection for leaves of absence to pursue training; and

- Activities sponsored by a employer including social and recreational
programs.

* EXPRESSLY PROHIBITED CONDUCT

In addition to its general prohibition against discriminatory conduct, the ADA also expressly
identifies certain categories of prohibited conduct. Congress apparently expressly prohibited these
categories of conduct to ensure that employers would not engage in these types of conduct. The
inclusion of express exclusions was not intended to limit the scope of the ADA’s general
prohibition against discrimination. Expressly prohibited categories of conduct include the following:



- Limiting, segregating and classifying

It is unlawful to limit, segregate, or classify a job applicant or employee in a way that
adversely affects his employment opportunities or status on the basis of disability.

- Contractual or other arrangements

It is unlawful to participate in a contractual or other arrangement or relationship that has
the effect of subjecting an applicant or employee with a disability to the discrimination prohibited
by the ADA. The phrase ’contractual or other arrangement or relationship’ includes, but is not
limited to, a relationship with an employment or referral agency; labor union, including collective
bargaining agreements; an organization providing fringe benefits to an employee of the employer;
or an organization providing training and apprenticeship programs. This prohibition applies to an
employer, with respect to its own applicants or employees, whether the employer offered the
contract or initiated the relationship, or whether it accepted the contract or acceded to the
relationship. An employer is not liable for the actions of the other parties to the contract which
only affect the other parties’ employees or applicants.

- Standards, criteria, or methods of administration

It is unlawful to use standards, criteria, or methods of administration, which are not job-
related and consistent with business necessity, and that:

+ Have the effect of discriminating on the basis of disability; or
+ Perpetuate the discrimination of others who are subject to common
administrative control.
- Relationship or association with an individual with a disability
It is unlawful to exclude or otherwise deny equal jobs or benefits to a qualified individual

because of the known disability of an individual with whom the qualified individual is known to
have a family, business, social or other relationship or association.



- Not making reasonable accommodation

The ADA imposes a reasonably accommodation obligation on employers. In light of this
obligation, it is unlawful under the ADA to:

+ Not make reasonable accommodation to the known physical or
mental limitations of an otherwise qualified applicant or employee
with a disability, unless it can be demonstrated that the
accommodation would impose an undue hardship on the operation
of its business; and

+ Deny employment opportunities to an otherwise qualified job
applicant or employee with a disability based on the need to make
reasonable accommodation to such individual’s physical or mental
impairments.

A employer shall not be excused from these requirements because of any failure to receive
technical assistance, including any failure in the development or dissemination of any technical
assistance manual authorized by the ADA. A qualified individual with a disability is not required
to accept an accommodation, aid, service, opportunity or benefit which such qualified individual
chooses not to accept. However, if such individual rejects a reasonable accommodation, aid, service,
opportunity or benefit that is necessary to enable the individual to perform the essential functions
of the position held or desired, and cannot, as a result of that rejection, perform the essential
functions of the position, the individual will not be considered a qualified individual with a
disability.

- Qualification standards, tests, and other selection criteria

It is unlawful to use qualification standards, employment tests or other selection criteria that
screen out or tend to screen out an individual with a disability or a class of individuals with
disabilities unless the standard, test or other selection criteria is shown to be job-related for the
position in question and is consistent with business necessity. However, an employer may use as
a qualification standard the requirement that an individual be able to perform the essential
functions of the position held or desired without posing a direct threat to the health or safety of
the individual or others.

- Administration of tests

It is unlawful to fail to select and administer tests concerning employment in the most
effective manner to ensure that, when a test is administered to a job applicant or employee who
has a disability that impairs sensory, manual or speaking skills, the test results accurately reflect the
skills, aptitude, or whatever other factor of the applicant or employee that the test purports to
measure, rather than reflecting the impaired sensory, manual, or speaking skills of such employee
or applicant (except where such skills are the factors that the test purports to measure).

- 10 -



- Retaliation and coercion

The ADA also prohibits an employer from retaliating against disabled persons that exercise
their rights under the ADA. These provisions of the ADA make it unlawful for an employer to:

+ Discriminate against any individual because that individual has
opposed any act or practice made unlawful by the ADA or because
that individual made a charge, testified, assisted, or participated in
any manner in an investigation, proceeding, or hearing to enforce
any provision contained in the ADA; or

+ Coerce, intimidate, threaten, or interfere with any individual in the
exercise or enjoyment of, or because that individual aided or
encouraged any other individual in the exercise of, any right granted
or protected by the ADA.

11 -



ESSENTIAL FUNCTIONS

The ADA does not expressly define the circumstances under which tasks constitute essential
functions. The Proposed Regulations presently include a definition of this term. This definition,
however, may be modified when the EEOC publishes final regulations.

As presently drafted, the Proposed Regulations define the term "essential functions" to
mean primary job duties that are intrinsic to the employment position the individual holds or
desires. The term does not include the marginal or peripheral functions of the position that are
incidental to the performance of primary job functions.

A job function may be considered essential for any of several reasons, including but not
limited to the following:

- The reason the position exists is to perform that function;

- The limited number of employees available among whom the
performance of that job function can be distributed; or

- The function is highly specialized so that the incumbent in the
position is hired for his expertise or ability to perform the particular

function.

Evidence that may be considered in determining whether a particular function is essential
includes but is not limited to:

- The employer’s judgment as to which functions are essential;

- Written job descriptions prepared before advertising or interviewing
applicants for the job;

- The amount of time spent on the job performing the function;

- The consequences of not requiring the incumbent to perform the
function;

- The work experience of past incumbents in the job; and

- The current work experience of incumbents in similar jobs.

12 -



REASONABLE ACCOMMODATION

* IN GENERAL

The ADA requires an employer to make reasonable accommodations for disabled employees
and applicants. The term reasonable accommodation is defined by the ADA as including the
following modifications or adjustments:

- Any modification or adjustment to a job application process that
enables a qualified individual with a disability to be considered for
the position such qualified individual desires, and which will not
impose an undue hardship on the employer’s business; or

- Any modification or adjustment to the work environment, or to the
manner or circumstances under which the position held or desired is
customarily performed, that enables a qualified individual with a
disability to perform the essential functions of that position, and
which will [not] impose an undue hardship on the operation of the
employer’s business; or

- Any modification or adjustment that enables a employer’s employee
with a disability to enjoy the same benefits and privileges of
employment as are enjoyed by its other similarly situated employees
without disabilities, and which will not impose an undue hardship on
the operation of the employer’s business.

* EXAMPLES OF REASONABLE ACCOMMODATION

The particular duty of an employer to reasonably accommodate a disabled employee or
applicant will necessarily depend upon the particular factual circumstances involved. To determine
the appropriate reasonable accommodation it may be necessary for an employer to initiate an
informal, interactive process with the qualified individual with a disability in need of the
accommodation. This process should identify the precise limitations resulting from the disability and
potential reasonable accommodations that could overcome those limitations.

Certain examples identified by the Proposed Regulations include the following:

- Making existing facilities used by employees readily accessible to and
usable by individuals with disabilities; and

- Job restructuring; part-time or modified work schedules; reassignment
to a vacant position; acquisition or modifications of equipment or
devices; appropriate adjustment or modifications of examinations,
training materials, or policies; the provision of qualified readers or
interpreters; and other similar accommodations for individuals with
disabilities.

- 13 -



* UNDUE HARDSHIP

The ADA does not require an employer to accommodate a disabled employee or applicant
in manner that would impose an undue hardship on the employer. The burden of showing undue
hardship rests with the employer and the history of the Rehabilitation Act suggests that this burden
will be substantial. To satisfy this burden, an employer must demonstrate that an accommodation
would result in significant difficulty or expense when considered in light of the factors set forth
above. In determining whether an accommodation would impose an undue hardship, the Proposed
Regulations identify the following factors as relevant:

- The nature and cost of the accommodation needed under this part;

- The overall financial resources of the site or sites involved in the
provision of the reasonable accommodation, the number of persons
employed at such site, and the effect on expenses and resources;

- The overall financial resources of the employer, the overall size of
the business of the employer with respect to the number of its
employees, and the number, type and location of its facilities;

- The type of operation or operations of the employer, including the
composition, structure and functions of its work force and the
geographic separateness and administrative or fiscal relationship of
the site or sites in question to the employer; and

- The impact of the accommodation upon the operation of the site,

including the impact on the ability of other employees to perform
their duties and the impact on the site’s ability to conduct business.

- 14 -



MEDICAL EXAMINATIONS AND INQUIRIES

* PROHIBITED EXAMINATIONS AND INQUIRIES

The ADA specifically addresses employers use of medical examinations and questionnaires
to screen out disabled applicants and employees. The ADA generally makes it unlawful for an
employer to:

- Conduct a medical examination of an applicant or to make inquiries
as to whether an applicant is an individual with a disability or as to
the nature or severity of such disability.

- Require a medical examination of an employee or to make inquiries
as to whether an employee is an individual with a disability or as to
the nature or severity of such disability, unless the examination or
inquiry is shown to be job-related and consistent with business
necessity.

* PERMITTED EXAMINATIONS AND INQUIRIES

Despite the foregoing prohibitions, the ADA does permit an employer to use medical
examinations or inquiries for certain purposecs. It is permissible under the ADA to:

- Make pre-employment inquiries into the ability of an applicant to
perform job-related functions.

- Require a medical examination after making an offer of employment
to a job applicant and before the applicant begins his or her
employment duties, and condition an offer of employment on the
results of such examination, if:

+ All entering employees in the same job category are subjected
to such an examination regardless of disability;

+ Information obtained regarding the medical condition or
history of the applicant is collected and maintained on
separate forms and in separate medical files and is treated as
a confidential medical record, except that: (i) Supervisors and
managers may be informed regarding necessary restrictions on
the work or duties of the employee and necessary
accommodations; (i) First aid and salety personnel may be
informed, when appropriate, if the disability might require
emergency treatment; and (iii) Government officials

215 -



investigating compliance with this part shall be provided
relevant information on request; and

+ The results of such examination are used only in accordance
with this part.

+ Note: Medical examinations conducted in accordance with
this Section do not have to be job-related and consistent with
business necessity. However, if certain criteria are used to
screen out an employee or employees with disabilities as a
result of such an examination or inquiry, the exclusionary
criteria must be job-related and consistent with business
necessity, and performance of the essential job functions
cannot be accomplished with reasonable accommodation as
required in this part.

Conduct voluntary medical examinations and activities, including
voluntary medical histories, which are part of an employee health
program available to employees at the work site if the certain
precautionary requirements are satisfied; and

Make inquiries into the ability of an employee to perform job-related
functions if precautionary requirements are satisfied.

- 16 -



DRUG & ALCOHOL USE AND SMOKING

* DRUG AND ALCOHOL ABUSE POLICIES

In passing the ADA, Congress clearly did not intend to restrict employers’ from regulating
drug and alcohol abuse in the workplace. The ADA permits an employer to:

- Prohibit the illegal use of drugs and the use of alcohol at the
workplace by all employees;

- Require that employees not be under the influence of alcohol or be
engaging in the illegal use of drugs at the workplace;

- Require that all employees behave in conformance with the
requirements established under the Drug-Free Workplace Act of
1988;

- Hold an employee who engages in the illegal use of drugs or who is
an alcoholic to the same qualification standards for employment or
job performance and behavior to which the entity holds its other
employees, even if any unsatisfactory performance or behavior is
related to the employee’s drug use or alcoholism;

- Require employees to comply with applicable regulations of the
Departments of Defense and Transportation, and of the Nuclear
Regulatory Commission, regarding alcohol and the illegal use of
drugs; and

- Require that employees employed in sensitive positions comply with
the regulations (if any) of the Departments of Defense and
Transportation and of the Nuclear Regulatory Commission that apply
to employment in sensitive positions subject to such regulations.

* DRUG TESTING

The administration of drug tests to job applicants or employees is not a violation of the
ADA. Any information regarding the medical condition or history of any employee or applicant
obtained from a drug test, except information regarding the illegal use of drugs, however, is subject
to the requirements above with respect to the use of the results of medical examinations and
inquiries.

* SMOKING

The ADA permits an employer to prohibit or impose restrictions on smoking in places of
employment.
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HEALTH INSURANCE AND OTHER BENEFIT PLANS

While the ADA generally prohibits the use of medical examinations or inquiries, the ADA
permits employers to conduct voluntary medical examinations, including voluntary medical histories,
which are part an employee health program available to employees at that worksite if certain
procedural safeguards are used to ensurc that information gained from authorized medical
examinations or inquiries is not used for prohibited purposes.

An insurer, hospital, or medical service company, health maintenance organization, or any
agent or entity that administers benefit plans, or similar organizations may underwrite risks, classify
risks, or administer such risks that are based on or not inconsistent with State law regulating
insurance.

It is permissible to establish, sponsor, observe or administer the terms of a bona fide benefit
plan:

- That are based on underwriting risks, classifying risks, or
administering such risks that are based on or not inconsistent with
State law regulating insurance; and

- That is not subject to State laws that regulate insurance.

Permitted activities cannot be used as a subterfuge to evade the purposes of the ADA. To
ensure that the results of any medical examinations or inquiries are not used for impermissible
purposes, the ADA requires that information obtained regarding the medical condition or history
of the applicant is collected and maintained on separate forms and in separate medical files and
is treated as a confidential medical record, except that: (i) Supervisors and managers may be
informed regarding necessary restrictions on the work or duties of the employee and necessary
accommodations; (ii) First aid and safety personnel may be informed, when appropriate, if the
disability might require emergency treatment; and (iii) Government officials investigating compliance
with the ADA must be provided relevant information on request.
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LEGAL DEFENSES TO CLAIMS UNDER THE ADA

The ADA and the EEOC’s proposed regulations recognize a variety of defenses to claims
made under the ADA.

* DISPARATE TREATMENT CHARGES

It may be a defense to a charge of disparate treatment under the ADA that the challenged
action is justified by a legitimate, nondiscriminatory reason.

* CHARGES OF DISCRIMINATORY APPLICATION OF SELECTION CRITERIA

It may be a defense, as set forth above, that an alleged application of qualification
standards, tests, or selection criteria that screens out or tends to screen out or otherwise denies a
job or benefit to an individual with a disability has been shown to be job-related and consistent
with business necessity, and such performance cannot be accomplished with reasonable
accommodation.

* OTHER DISPARATE IMPACT CHARGES

It may be a defense that a uniformly applied standard, criteria, or policy has a disparate
impact on an individual or class of individuals with disabilities that the challenged standard, criteria
or policy has been shown to be job-related and consistent with business necessity and such
performance cannot be accomplished with reasonable accommodation, as required in this part.

* CHARGES OF NOT MAKING REASONABLE ACCOMMODATION

It may be a defense, as set forth above, that a requested or necessary accommodation would
impose an undue hardship on the operation of the employer’s business.

* CONFLICT WITH OTHER FEDERAL LAWS
It may be a defense that a challenged action is required or necessitated by another Federal

law or regulation, or that another Federal law or regulation prohibits an action (including the
provision of a particular reasonable accommodation) that would otherwise be required by the ADA.

* ACTION PERMITTED BY ADA

It may be a defense, as set forth above, that the alleged discriminatory action is specifically
permitted by the ADA.
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* RELIGIOUS ENTITIES

A religious corporation, association, educational institution, or society is permitted to give
preference in employment to individuals of a particular religion to perform work connected with
the carrying on by that corporation, association, educational institution, or society of its activities.
A religious entity may require that all applicants and employees conform to the religious tenets of
such organization. A religious entity may not discriminate against a qualified individual, who
satisfies the permitted religious criteria, because of his disability.

* INFECTIOUS AND COMMUNICABLE DISEASES; FOOD HANDLING JOBS

Under the ADA, the Secretary of Health and Human Services is to prepare a list, to be
updated annually, of infectious and communicable diseases which can be transmitted through the
handling of food. If an individual with a disability is disabled by one of the infectious or
communicable diseases included on this list, and if the risk of transmitting the disease associated
with the handling of food cannot be eliminated by reasonable accommodation, a employer may
refuse to assign or continue to assign such individual to a job involving food handling. However,
if the individual with a disability is a current employee, the employer must consider whether he or
she can be accommodated by reassignment to a vacant position not involving food handling.

The ADA does not preempt, modify, or amend any State, county, or local law, ordinance
or regulation applicable to food handling which is:

- In accordance with the list of infectious or communicable diseases
and the modes of transmissibility published by the Secretary of
Health and Human Services; and

- Designed to protect the public health from individuals who pose a
significant risk to the health or safety of others, where that risk
cannot be eliminated by reasonable accommodation.

* DIRECT THREAT TO HEALTH OR SAFETY OF INDIVIDUAL OR OTHERS

Qualification standards may include a requirement that an individual not pose a direct
threat to the health or safety of the individual or others. Direct threat means a significant risk of
substantial harm to the health or safety of the individual or others that cannot be eliminated by
reasonable accommodation. The determination that an individual with a disability poses a "direct
threat” should be based on a reasonable medical judgment that relies on the most current medical
knowledge and/or on the best available objective evidence. In determining whether an individual
would pose a direct threat, the factors to be considered include the duration of the risk, the nature
and severity of the potential harm, and the likelihood that the potential harm will occur.
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ENFORCEMENT

In terms of enforcement strategy, the ADA generally follows Title VIIL
* THE CHARGE PROCESS

A party claiming discrimination under the ADA must file a charge with the EEOC or state
human rights agency, if applicable, as a condition precedent to suit under the ADA. In a non-
deferral state, which does not have a state human rights agency or a statute prohibiting disability
discrimination in employment, a claimant under the ADA has 180 days within which to file the
charge with the EEOC. In a deferral state, which does have a human right agency and a statute
prohibiting discrimination in employment, a claimant has 300 days within which to file a charge.

Upon receipt of a charge of discrimination, the EEOC is afforded at least 180 days to
conduct an investigation of the charge. This investigation may require employers to submit a
statement of position with respect to the charge and to respond to requests for documents and
comparative data. Recently, the EEOC has been aggressive in conducting on-site investigations
which may include the review of personnel files, employment applications, and other documents
and employee interviews.

At any time after 180 days, a claimant may request from the EEOC a right to sue notice.
Otherwise, the EEOC will issue a Determination finding either that probable cause exists to
support the charge of discrimination or that probable cause does not exist. If the EEOC finds no
probable cause, it will issue a right to sue notice to the claimant. Upon receipt of a right to sue
notice, a claimant has 90 days within which to file suit in federal or state court.

If the EEOC finds probable cause, it will then engage in conciliation efforts with the
respondent in an effort to resolve the charge of discrimination. During this process, the EEOC
is charged with seeking substantially complete relief. If the conciliation process fails, the EEOC
then has the option of filing suit in its own name against the respondent.

* LAWSUITS UNDER THE ADA

There is no statute of limitations which requires that a suit be filed by the EEOC within
a certain period of time after the accrual of the cause of action. Respondents, however, have
successfully utilized the equitable doctrine of laches in defeating lawsuits filed by the EEOC several
years after the initial charge was filed.
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* ALTERNATIVE DISPUTE RESOLUTION

In a suit filed under the ADA, the EEOC or the claimant may seek back pay, front pay,
declaratory relief, injunctive relief, reinstatement, and lost benefits. There is no right to jury trial
set forth in the ADA at this time. Also, an ADA plaintiff cannot recover compensatory or
punitive damages under the ADA. However, certain versions of the Civil Rights Act of 1990,
currently pending before Congress could would make available jury trials, compensatory damages,
and punitive damages to ADA plaintiffs.

The ADA provides for the use of alternative means of dispute resolution, including
settlement negotiations, conciliation, facilitation, mediation, fact-finding, minitrials, and arbitration.
The use of these alternative dispute resolution procedures is completely voluntary. Under no
condition would an arbitration clause in a collective bargaining agreement or employment contract
prevent an individual from pursuing their rights under the ADA.
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PRACTICAL POINTERS

* WHY YOU SHOULD ACT NOW?

Since the ADA is not even effective for larger employers until July 26, 1991, some
employers may be operating under the assumption that to take immediate steps towards compliance
with the Act would be premature. Others may assume that no action is needed unless and until
an ADA problem actually surfaces in their workplace. These employers are mistaken. Several
considerations underscore this point.

* STATE LAW ALREADY PROHIBITS DISABILITY DISCRIMINATION IN
EMPLOYMENT

Under the laws of many states, unless you are in compliance with the basic requirements
of the ADA you may be already risking liability under state law.

* ACTIONS NOW MAY COME BACK TO HAUNT YOU LATER

While your acts or omissions now cannot [orm the basis for liability under the ADA, they
may nevertheless later be used as evidence of a pattern or practice of disability discrimination in
support of a claim arising after the effective date of the Act.

* UNDERSTANDING THE COMPLEX PROVISIONS OF THE ADA AND THE
DESIGN OF NEW PROCEDURES TAKES TIME

Educating yourself regarding the requirements of the ADA and bringing your workplace
into compliance with the ADA may ultimately be a time consuming process. Unlike Title VII and
the ADEA, the ADA requires that employers understand and identify the "essential functions” of
each job and to be well-versed in the means by which a disabled individual can be "reasonably
accommodated.” If you begin the process now, you are less likely to be caught scrambling when
the Act goes into effect. Also, if you implement changes to your employment policies now, any
false starts or mistakes will likely be ironed by July 26, 1992.

* STRUCTURAL CHANGES MAY BE LESS COSTLY TO IMPLEMENT NOT THAN
LATER

Especially if you are already contemplating structural changes to your workplace, it may be
more cost efficient to make your workplace more accessible and usable to the disabled now rather
than a year from now.

CAUTIONARY NOTE: Since regulations interpreting the ADA have not yet been finalized and
are thus subject to change, and seeing the EEOC has another year to supplement and amend any
final regulations which it does ultimately publish, it is possible that any action taken now by

employers to comply with the Act may need to be modified in the future to reflect regulatory
changes by the EEOC.



WHAT SHOULD BE DONE?

Whether you undertake to comply with the ADA now or after the Act goes into effect for

your particular employer category, some affirmative action on your part will likely be necessary.
The following are some steps which are highly recommended with this regard.

*

EDUCATE AND TRAIN MANAGERS AND SUPERVISORS

- Review requirements of the ADA and newly implemented procedures for
compliance.

- Train managers and supervisors to deal with recurring situations
which may involve the disabled.

- Emphasize commitment of company to compliance with ADA.
- Encourage sensitivity to disabled.

- Emphasize importance of early recognition of potential problems and prompt
attention to such problems.

- Encourage managers/supervisors to consult human resources director regarding any
problems or questions.

COORDINATE DISABILITY INTO YOUR VOLUNTARY AFFIRMATIVE ACTION
PROGRAM, IF ONE EXISTS

REVIEW RECRUITING PROCEDURES
- Review advertisements for positions.

- Review procedures for obtaining employees from employment agencies and notify
all such in agencies in writing of your policy against disability discrimination.

- Post notice where applications are received encouraging disabled applicants.
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REVIEW EMPLOYMENT APPLICATION
Don’t ask:
"Do you have any physical or mental disabilities?"

"Have you ever filed a worker’s compensation
claim?"

"Are you presently taking any medication?”

OK to ask:
"Do you have any physical condition or handicap which may limit
your ability to perform the job applied for? If yes, what can be done
to accommodate your limitation?"

REVIEW INTERVIEW PROCEDURES

Don’t ask:
"How’s your health?"

"Do you foresee that your disability will cause an absenteeism
problem?"

"Would you be willing to take a pay cut if it becomes necessary to
spend money to accommodate your disability?"

OK to ask:
"Will your disability limit your ability to perform essential function
of the job description? If so, what do you suggest to do to

accommodate this limitation?"

"If your disability can be accommodated by doing X, are you
prepared to work with such accommodation?”

(BOTTOM LINE: Use common sense and only ask job related questions).
REVIEW PRE-EMPLOYMENT MEDICAL EXAMINATION PROCEDURE

- Modify procedure to provide that examination will be conducted only after
conditional offer of employment.

- Segregate employee medical records into separate files.
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- Treat medical records as confidential, limiting access thereto to supervisors who have
a need to know the information, first aid and safety personnel, and EEOC officials
investigating compliance with the ADA.

REVIEW HIRING PROCEDURES

- Review any applicant tests such as psychological or honesty tests to determine if
they contain potentially discriminatory questions or if they have a discriminatory

impact on the disabled.

- Review alternative methods for administering tests to applicants who may not,
because of their disability, be able to take test as normally administered.

- Review selection criteria and qualification standards to make sure they are job
related and that they otherwise do not have a discriminatory impact on disabled

applicants.

- If not the case already, hiring decisions should, to the extent possible, be based
upon objective considerations.

- Consider isolating the decision maker.

- Develop a procedure for fully documenting the reasons for not hiring a disabled
applicant.

(BE CAREFUL: Rejecting a qualified disabled applicant in favor of another candidate
based upon criteria which is not related to job performance may be difficult to justify).

DEVELOP PROCEDURE FOR DETERMINING WHETHER AN
APPLICANT/EMPLOYEE CAN BE REASONABLY ACCOMMODATED

- Put procedure in writing and provide for meticulous documentation of all steps
taken pursuant to procedure.

- Consultation with an ergonomist or physician who is familiar with the job in
question should be an integral part of the procedure.

- Consultation with safety director should be part of the procedure.
- Consultation with legal counsel should also be part of the procedure.

- Provide for employee/applicant input into procedure, including a procedure whereby
an employee may complain about working conditions that need to be accommodated.

- Documentation of a claim of undue hardship should be part of the procedure.

(BEWARE: Choosing the least desirable of several alternatives for accommodating a
disability may itself be challenged as a discriminatory act).

- 26 -



MAKE EXISTING FACILITIES MORE ACCESSIBLE AND USABLE BY
DISABLED EMPLOYEES

- Consult an ergonomist or physician to determine the appropriate means for
accomplishing this result.

- Conduct a safety audit to determine whether there are any safety violations to which
disabled employees may be particularly vulnerable.

REVIEW EMPLOYEE HANDBOOK AND POLICIES

- Include disability in list of protected categories in Equal Employment Opportunity
Policy.

- Review work rules that may be discriminatory.

- Review absence, sick leave and leave of absence policies to determine if disabled
employees may be adversely affected.

- Forbid harassment of disabled employees by co-workers.

- Implement grievance or complaint procedure by which a disabled employee may
complain of harassment by co-workers and other discrimination.

REVIEW DRUG AND ALCOHOL ABUSE POLICIES

- Make sure that individuals who have participated, or are currently participating, in
a rehabilitation program are not adversely affected by policy.

- Implement safeguards, such as drug and alcohol testing, for assuring that
employees/applicants are not misclassified as current users of illegal drugs.

- Make sure drug and alcohol test results are treated as confidential medical records.
REVIEW COLLECTIVE BARGAINING AGREEMENTS
- Review agreements for provisions that may be discriminatory.

- Negotiate an amendment to agreement which permits greater flexibility in
accommodating the disability of an applicant/employce.

- Consider providing for the arbitration of ADA disputes.
REVIEW JOB DESCRIPTIONS

- List in detail all of the functions that are required by the particular job.
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- Distinguish between "essential functions” and "nonessential functions.”
- Describe the mechanics associated with all of the listed functions.
- Describe the level of performance required.

- Describe working conditions, including such factors as noise, temperature, work
schedule, etc.

- Consider providing job description to applicants.

- Provide job description to an ergonomist or physician for later consultation regarding
reasonable accommodation.

(CAUTION: A job description could be challenged as being drafted with the intent of
discouraging disabled applicants for employment or otherwise limiting employment
opportunities for the disabled.)

REVIEW PERFORMANCE APPRAISAL SYSTEM

- Supervisors/Managers should be trained to avoid taking disability into account during
performance appraisals.

- If not the case already, performance appraisals should, to the extent possible, be
based upon objective considerations.

(WATCH OUT: Giving a disabled employee a positive but dishonest evaluation in order
to avoid a charge of discrimination may be discriminatory, since such approach does not
afford the disabled employee the same opportunity to improve his work performance as
other employees).

REVIEW PROCEDURES FOR PROMOTIONS, TRANSFERS, TRAINING,
SCHEDULING AND JOB ASSIGNMENTS

- Make it the policy not to discriminate in promotions, training, transfers scheduling
and job assignments.

- Make it the policy not to discriminate in awarding overtime opportunities.

- If not the case already, promotion decisions should, to the cxtent possible, be based
upon objective considerations.

REVIEW DISCIPLINE AND DISCHARGE PROCEDURES
- Where disability is reason for a contemplated discharge, the procedure for
determining whether a reasonable accommodation exists should first be explored as

an alternative.

- The discharge procedure should also include consideration of these questions:
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+ Is the employee’s act or omission serious enough to warrant discharge?
+ Is the basis for the decision fully supported by documentation and evidence?

+ Is the employee being treated differently from other similarly situated
employees by being discharged?

+ Is the discharge consistent with established progressive discipline procedures?

+ How would a jury view the circumstances of the discharge?

+ Are there any documents, statements, actions or omissions that the employee
or a corroborating witness could point to as evidence of disability
discrimination?

+ Would a less drastic alternative than discharge likely rectify the situation?
- Consultation with legal counsel should be an integral part of procedure.
- Consider isolating the decision maker.

- Consider entering into a settlement agreement at the conclusion of the employment
relationship.

* REVIEW LAYOFF AND RECALL PROCEDURE

- Make sure that disabled employees will not be adversely affected by
procedures.

- If not already the case, base layofts, to the extent possible, on
objective criteria.

* MISCELLANEOUS

- Review policies with respect to temporary employees and independent contractors
to make sure they are not discriminatory.

- Make sure that disabled employees are not excluded from sporting events because
of their disability, unless there is a risk to safety of the employee and others.
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ADDITIONAL TIPS FOR COMPLYING WITH THE ADA

* RECOGNIZE THAT DISCRIMINATION IS OFTEN UNCONSCIOUS AND SUBTLE

Many employers don’t realize that they are engaging in discrimination until it is too late.
Recognition that discrimination is not always patent and obvious, makes employment decisions
more thoughtful and easier to defend.

* EVALUATE THE ABILITIES OF AN APPLICANT/EMPLOYEE, NOT HIS
DISABILITIES

Although seeing through the disabilities of an individual is not always easy, concentration
on what the individual can do is the most effective method for avoiding stereotypical assumptions
and discrimination.

* RECOGNIZE THAT COMPLIANCE WITH THE ADA IS LESS COSTLY THAT NON-
COMPLIANCE

Although the cost and effort required by the ADA may prove to be substantial, especially
with respect to the requirement of reasonable accommodation, such are dwarfed by the cost and
effort which will be required to defend and/or settle a legal action stemming from a violation of the
Act.

* FOSTER A COMMITMENT TO COMPLIANCE WITH THE ADA AMONG THE
HIGHEST LEVELS OF MANAGEMENT

The importance of a commitment to equal employment opportunity from the highest levels
of management cannot be overstated. When high management officials make such a commitment,
lower management and supervisors normally follow suit.

* DO MORE THAN THE ADA REQUIRES, IF POSSIBLE

Making an extra effort at reasonable accommodation or adopting a voluntary affirmative
action program could, if such actions do not amount to reverse discrimination, prevent lawsuits and
constitute invaluable evidence in ADA related litigation.
* CONSULT LEGAL COUNSEL IF YOU HAVE A QUESTION

It is less costly to consult legal counsel before a decision is made, than to retain legal

counsel to defend a lawsuit by an applicant/employee adversely affected by an ill-advised
employment decision.
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Scenario 1

You are the personnel director of the Helping Hands Home Health Care Agency. Your company
recently received a request that it provide a nurse to assist a home bound quadriplegic with all daily
functions while his mother is at work. The patient’s mother works second shift at the local Stop
N Shop. Her hours are from 4:00 p.m. until 12:00 midnight. The patient lives in a small town
approximately 30 miles north of Dallas, Texas. You are currently short staffed, and need to hire
a nurse to comply with this request. Your goal is to hire an experienced nurse to fill this position.

(a) You determine that you need to place the following advertisement in the newspaper.

(b) Six nurses answer your advertisement:

Nurse A is recent nursing school graduate and has no experience. She has blonde
hair.

Nurse B is a former pro-football player. He has seven years of nursing experience
with excellent references. In his interview, he volunteers that his pro-football career
ended because of a serious back injury, which prevents him from lifting weights in
excess of 25 pounds.

Nurse C has 20 years of experience and has most recently has been working at
Doctor’s Hospital with AIDS patients.

Nurse D has 10 years of experience in various nursing positions. She volunteers
during her interview that her husband just experienced a serious injury at work and
is expected to be on workers’ compensation disability leave indefinitely.

Nurse E has 10 years of experience in a rehabilitation hospital, where she worked
with quadriplegics. She answers on her employment application that she has night
blindness. She has a limitation on her drivers license that prohibits her from driving
at night.

Nurse F is a former employee of Helping Hands, who worked with the company for
five years until she was forced to resign three years ago when the company
discovered her drug addiction. Based on your observation of her behavior while
employed by the company, you also suspected that she was psychopathic. She
completed a drug rehabilitation program approximately one year ago. She has been
working for a temporary nursing agency for the past six months.



Scenario 2:

Nurse Nice has worked for Helping Hands for two years. For the past six months,
she has performed kidney dialysis for a number of patients in their homes. Just
before beginning that assignment, she learned that she was pregnant. Following a
series of complications in her pregnancy, her doctor has ordered her to refrain from
heavy lifting, standing for periods of more than an hour and a half, and bending, but
has not otherwise restricted her activities. Nurse Nice’s husband is unemployed.
Consequently, she needs to continue working until the baby arrives. How would you
handle her request.



Scenario 3:

This morning, you assigned Nurse Heft to a two week tour of duty making
housecalls on a wealthy widower, who broke both of his arms in a waterskiing
accident. He requires assistance with bathing and other personal activities. Shortly
after Nurse Heft made her first housecall on the wealthy widower, the widower calls
you and requests that a more attractive nurse be assigned. Nurse Heft is 5’ tall and
weighs 200 pounds. How would you handle this problem?



Scenario 4:

Your company employs a deaf employee to distribute mail in its office. The
employee is attractive, well-dressed, and well-liked. Recently, a receptionist position
became available in your office. The employee has been looking for an opportunity

for promotion and has applied for the position. How would you handie this
situation? What if the employee is blind, rather than deaf?



Scenario 5:

Three months ago, you hired a 28 year old mentally retarded man named Bennie
to deliver supplies and medications to home-bound patients. You believed when you
hired Bennie that he could handle these tasks because he previously was employed
by a law firm as a runner charged with delivering documents to various courts and
clients. You have heard reports that employees in the office have been referring
to Bennie as "Bennie the Bozo." You are aware that he has been the victim of at
least one of your maintenance staff’s tacky pranks. Also, you have received reports
that things aren’t working out with Bennie. Bennie has reportedly confused his
deliveries on several occassions. Most recently, a nurse reported that Bennie
delivered the insulin prescribed for a diabetic patient to a patient with a heart
condition and delivered the adrenaline prescibed for the heart patient to the patient
with the diabetic condition. What would you do?



Scenario 6:

Alice Ague is assigned as the night nurse for a cancer patient undergoing
chemotherapy. When she stopped into the office to drop off her timesheet this
morning on her way home from work, you observed that she had a runny nose and
eyes, a hacking cough, and appeared feverish. What would you do?

63743/GW01



